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EXECUTIVE SUMMARY

The FCC has received more than 500 sets of comments in response to its Notice
of Proposed Rulemaking (“NPRM”). Not one of these sets of comments contains even
a hint that electric utilities are part of the alleged problem of access to multi-tenant
environments. As such, electric utilities should not be part of any solution. While
reason and logic would dictate that this rulemaking should not proceed at all, if the
Commission does elect to proceed, it should apply Section 251, which covers only
LECs, and not Section 224, which covers both LECs and electric utilities.

Afier the NPRM was issued, the Eleventh Circuit came out with its decision in
Gulf Power Co. v. FCC, Case No. 98-2403 (slip op. September 9, 1999). The decision
holds that the mandatory access provisions of the Pole Attachments Act on their face
effect a taking of property within the meaning of the Fifth Amendment. The court
went on to hold that the statute was not facially unconstitutional in that it provided an
adequate process for securing just compensation. Because Section 224 effects a
taking, the Commission is required to interpret its statutory authority narrowly. Bell
Atlantic Telephone Companies v. FCC, 24 F.3d 1441 (D.C. Cir. 1994). The broad —
sometimes fanciful — interpretations proposed in the NPRM are not permissible.

Electric utlilities are, of course, building owners as well as providers of electric
service. In their capacity as building owners, the Electric Utilities endorse the

comments of the Real Access Alliance. It is abundantly clear, even in the absence of




the Gulf Power mandate, that the FCC does not have jurisdiction over building
owners. If ALTS, AT&T, Teligent, WinStar and others want a federal solution to the
"problem" of MTE access, they should be talking to Congress, not the FCC.

Section 224 covers rights-of-way owned or controlled by utilities. Contrary to
the Commission's proposal, it does not cover property owned by a utility and used "in
the manner of" a right-of-way. Indeed, rights-of-way and fee ownership are mutually
exclusive concepts under rudimentary principles of real property law.

The Commission's proposal that when a utility's existing arrangement with a
building owner prohibits the utility from providing third parties with building access,
the utility must negotiate a modification to its arrangements with the building owner
or, when necessary, exercise its eminent domain power, is contrary to the statute. By
its terms, the statute covers rights-of-way "owned or controlled” by a utility. The
statute does not cover rights-of-way the utility does not control, nor does it require the
utility to take the "extra step” of negotiating for control with the building owner or
exercising eminent domain power. The Commission does not have the statutory
authority to order utilities to take this "extra step,” particularly in light of the Gulf
Power and Bell Atlantic mandate to interpret the statute narrowly.

The argument that a utility should be deemed to have control of a duct, conduit
or right-of-way where the utility has access to the duct, conduit or right-of-way is
meritless. Access and control are two entirely distinct real property concepts.

Finally, the Commission requested comments on whether to reconsider its
ii




previous determination that Section 224 does not provide a general right of access to
utility property. No party commented on this issue, presumably because it 1s
abundantly clear that Section 224 provides access only to poles, ducts, conduits and
rights-of-way, not generally to all utility property. The Commission should not

reconsider its previous determination on this point.
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L INTRODUCTION

Two significant events have taken place since the NPRM was issued in this
rulemaking. First, the NPRM attracted a very heavy response, with more than 500 sets
of comments submitted to the docket by CLECs, ILECs, building owners, electric
utilities, wireless carriers, cable companies, ISPs, municipalities, and federal agencies.
Not one of these sets of comments — not a single one — contains even a hint that |
electric utility companies are part of this alleged problem of access to multi-tenant
environments.

As we stated in our initial comments, and as the record in this proceeding now
amply demonstrates, electric utilities are simply not part of the alleged problem.
Because this is the case, on the record in this proceeding it would be arbitrary and
capricious at best to sweep electric utilities into the solution by applying Section 224
to MTE access. Although the record clearly reflects that any new rulemaking in this
area is unwarranted, if the Commission nonetheless elects to promulgate new MTE
access rules, it should do so through the use of Section 251, which applies to LECs
only, and not through Section 224, which covers LECs and electric utilities.

This conclusion is firmly supported by the physical characteristics of electric
service. In most cases, the wires and other equipment used by a utility to furnish

electric service to MTEs stop at the street and thus do not even begin to address the



question of intra-building access, which is the issue in this proceeding.I In addition,
where the electric utility facilities actually extend into the building, in most
circumstances building codes prohibit the co-location of electric and communications
wires in the same pathways for building and worker safety reasons.” Accordingly,
even assuming, arguendo, it would be appropriate to consider electric utilities as a
potential part of the solution with respect to MTE access, as a practical matter the
physical characteristics of the electric service makes the inclusion of electric utilities
untenable.

The second important event since the FCC issued the NPRM was the Eleventh
Circuit's decision in Guilf Power Company v. FCC, Case No. 98-2403 (slip op.
September 9, 1999). A copy of the court's decision is attached hereto as Exhibit A. In
response to a challenge by a group of electric utility companies, including some
submitting the instant comments, the Eleventh Circuit affirmed a federal district court
decision which held that the mandatory access provisions of Section 224, on their face,
constifute a per se taking under Loretto v. Teleprompter Manhattan CATV Corp., 458
U.S. 419 (1982). While holding Section 224 effects a taking of property, the Eleventh
Circuit concluded the statute was not facially unconstitutional in that it provided an

adequate process for securing just compensation.

! See Electric Utilities’ Comments at 10-11.
2 See id. at 11-14.




The Eleventh Circuit's decision in Gulf Power should lay to rest the arguments
variously advanced by the Association for Local Telecommunications Services
("ALTS"), Winstar, AT&T and others that Section 224 does not constitute a taking
and thus that the Commission should feel free to take a broad and expansive
interpretation of the statute. As the Gulf Power decision establishes, just the opposite
is true. Because it is now clear beyond peradventure that Section 224 effects a taking,
the Commission is required to interpret. its statutory authority narrowly. Asthe D.C.
Circuit held in Bell Atlantic Telephone Companies v. FCC, 24 F.3d 1441 (D.C. Cir.
1994), where, as here, there is an "identifiable class of cases in which application of a
statute will necessarily constitute a taking," the statute is to be construed narrowly, and
the customary Chevron deference to agency interpretation is inapplicable .’
Accordingly, because of the constitutional implications of Section 224, the FCC must
interpret the statute and its authority thereunder narrowly in considering Section 224's
application to multi-tenant environments.

The instant rulemaking appears to have been initiated because the ALTS and a
number of fixed wireless competitive providers have been unable to convince state

legislators they are entitled to governmental intervention on their behalf in the

3 Id. at 1445, Winstar devotes a substantial portion of its comments arguing that Bel/
Atlantic is inapposite on grounds, inter alia, that the application of Section 224 to MTE access
does not constitute a taking. Winstar Comments at 43-45. After Gulf Power, these arguments
are moot.




competitive marketplace for MTE customers. Having lost at the state level, they seek
a federal solution. ALTS managed to get a Congressional hearing on the subject.
Congress itself apparently had no desire to take any action on the subject.

The FCC has now undertaken this rulemaking proceeding, in which it proposes
a breathtaking and unprecedented expansion of its jurisdiction to extend over every
office and apartment building owner in America. The FCC also proposes to read
Section 224 in ways so broad as to be completely untethered in any visible way to the
clear and unambiguous intent of Congress as set forth in the statute. Starting from the
dubious premise that Section 224 applies to the antennas of fixed wireless providers, a
proposition which currently 1s being challenged in a separate proceeding in the
Eleventh Circuit,* the NPRM proposes to expand Section 224 to the inside of
buildings, which was never intended by Congress. The NPRM proposes to deem
risers and rooftop antenna spaces to be "rights-of-way" even though they are not
rights-of-way. The NPRM even proposes to call a utility's own property, which is not
and cannot even in theory be a right-of-way, to be deemed a right-of-way for purposes
of the statute where it is used "in the manner of” a right-of-way. These are proposals
which would make even the Mad Hatter blush.

Even the most ardent proponents of these proposals acknowledge they are

extremely broad readings of the statute, to put it kindly. After the Gulf Power

* Gulf Power Co. v. FCC, No. 98-6222 (11® Cir.) (oral argument set for Nov. 18, 1999).




decision, however, it should be clear to all interested parties that a broad reading of
Section 224 will not pass muster.

As we stated in our opening comments, this is the fourth rulemaking in three
years purporting to implement the 1996 amendments to Section 224. Embarking on a
new rulemaking regarding this statute while the earlier rulemakings remain unsetiled 1s
not rational agency practice. This rulemaking should be held in abeyance until the
conclusion of the three earlier rulemakings (plus judicial review), or, preferably,
terminated without the adoption of new rules. If new rules are promulgated, one can
predict with near certainty that if the Commission ignores Gulf Power and Bell
Atlantic and adopts the type of broad and expansive reading of Section 224 described
in the NPRM, these new rules will be vacated forthwith by a reviewing court and we
will be back here three years from now on remand, having accomplished nothing.
Such a waste of time and resources of hundreds of companies and state and federal
governmental entities is unwarranted. If ALTS, AT&T, WinStar, Teligent and others

want a federal solution, they should be talking to Congress, not the FCC.

II. THE ELECTRIC UTILITIES ENDORSE THE COMMENTS OF THE
REAL ACCESS ALLIANCE

Electric utilities are, of course, building owners of substantial magnitude, as
well as providers of electric service. In their capacity as building owners, the Electric

Utilities endorse the comments of the Real Access Alliance, which the Electric




Utilities adopt and incorporate herein by reference.

The Real Access Alllance comments demonstrate clearly that absent a new
grant of specific statutory authority from the Congress, the Commission does not have
jurisdiction over building owners. The jurisdictional arguments made by the
proponents of mandatory MTE access are specious. To cite but one example, take
Winstar's claim that the Commission has in personam jurisdiction over building
owners. Winstar argues that building owners are subject to Commission jurisdiction
because they own risers, conduits and other in-building facilities through which
communications wires are strung.” If this argument had merit, then every homeowner
in America would suddenly become subject to FCC jurisdiction, so long as there was a
telephone in the house. Contrary to Winstar's argument, one doesn't own an
"instrumentality" of communications merely by owning a building which has
telephone service. This and the other arguments that the FCC has jurisdiction over

building owners are utterly without merit.

III. THE ARGUMENTS IN SUPPORT OF THE NPRM'S PROPOSALS ON
RIGHTS-OF-WAY ARE MERITLESS

A number of commenters, including AT&T and WinStar, argue that several of the
Commission's individual proposals pertaining to the interpretation of utility ownership

and control of rights-of-way should be implemented. These arguments are discussed

* WinStar Comments at 29-38.




below. Each is without merit.

A. Section 224 Does Not Cover Utility Property Used In A Manner
Equivalent To A Right-Of-Way

Both AT&T and WinStar support the Commission's proposal that Section 224
should be read to cover circumstances in which a utility uses its own property in a
manner equivalent to that for which it might obtain a right-of-way from a private
landowner.® AT&T cites to Black's Law Dictionary as authority for this proposition,
as well as to what it calls the "expansive” scope of Section 224, which it derives from
the statute's prescription of access to "any" right-of-way owned or controlied by a
utility.” WinStar, for its part, simply quotes back the language of the NPRM itself,
without citation to any additional authority, as though this proposal from the NPRM
were a self-evident proposition.®

Neither sets of comments actually support the proposition that Section 224
covers a utility's use of its own property in a manner equivalent to a right-of-way.
WinStar's treatment on this issue amounts to a simple vote in favor of the proposition,
since there is no citation to any authority. AT&T's arguments amount to little more.

The citation to Black’s simply is that the term "right-of-way" can be used to denote the

® AT&T Comments at 17-18; WinStar Comments at 56; NPRM q43.
" AT&T Comments at 17.

¥ WinStar Comments at 56.




strip of land itself, not the right of passage over the land.” However, the fact that
"right-of-way" can refer to a strip of land does not mean the owner of a strip of land
can ever be deemed to have a right-of-way in the land, or, put another way, that a strip
of land owned by a utility can ever be a right-of-way. As set forth in our opening
comments at pp. 23-5 and in the memorandum on real property law attached as Exhibit
F to the Real Access Alliance comments, a fee owner cannot have a right-of-way in
his own land. The two concepts — fee ownership and rights-of-way — are mutually |
exclusive. Congress is presumed as a matter of law to have understood this when it
passed Section 224 using the term "right-of-way."'® Certainly, every law student
across the country learns these basic principles of real property law in the first year of
law school.

The argument that the statutory command to provide access to "any" right-of-
way includes land owned by a utility is also without merit. To be sure, the statute
requires access to "any" right-of-way. But the limiting concept in that command is
access 1o any right-of-way. And as just noted, a right-of-way and fee ownership are
mutually exclusive concepts.

Congress announced a very clear and simple rule in Section 224. Where

utilities own or control "poles, ducts, conduits or rights-of-way," utilities are required

® AT&T Comments at 17.

10 See Electric Utilities’ Comments at 17 n. 31 and authorities cited therein.




to provide access. Under elementary principles of real property law, land owned by a
utility cannot be a right-of-way. Accordingly, access is required on a utility's own
property only where the utility owns or controls poles, ducts or conduits. Where there
are no poles, ducts or conduits, no access is required. Nothing could be more simple.
The NPRM’s proposal is contrary to the plain language of the statute.

B. AT&T's Proposed Test For When A Ultility Is Using Its Own
Property In A Manner Equivalent To A Right-Of-Way Is Meritless

Assuming, contrary to clear and unambiguous principles of real property
law, the term "right-of-way" can be extended to include a utility's own property, the
Commission solicited comments on the test for determining when a utility should
be deemed to be using its own property in a manner equivalent to a right-of-way. '’
AT&T proposes that the test should be that a utility is using its own property "in a
manner equivalent to a right-of~way" whenever the utility has engaged in conduct
on its own property for which it generally would need to obtain a right-of-way if the
utility were to attempt to engage in similar conduct on the property of another. 12
This test is so vague as to be useless. As described in detail in our opening
comments and in the memorandum on the basic concepts of real property law

contained in Exhibit F to the Joint Comments of the Real Access Alliance, there are

' NPRM 1 43.
12 AT&T Comments at 17-18.
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at Jeast three different legal concepts that cover rights of access: right-of-way
(casement), lease, and license. It is impossible to define circumstances in which a
utility "generally would need" a right-of-way if it engaged in "conduct” on the
property of another, rather than a lease or a license. AT&T's proposed test is
simply unworkable.
C. The Proposal That Utilities Should Be Required To Negotiate Third
Party Access With Building Owners Is Beyond The FCC's Statutory
Authority
AT&T and WinStar both support the argument that when a utility's existing
arrangement with a building owner prohibits a utility from providing third parties
with building access, the utility must negotiate a modification to its contractual or
other arrangements with the building owner, or, where necessary, exercise its
eminent domain power."” Notwithstanding the FCC's prior determination that a
utility is required to use eminent domain authority to expand rights-of-way to
accommodate access requests, — this argument is without foundation.
Section 224 requires that utilities provide access to poles, ducts, conduits or
rights-of-way that they "own or control." The statute does nof require a utility to

provide access to poles, ducts, conduits or rights-of-way that it does not own or

13 AT&T Comments at 31; WinStar Comments at 61.

¥ Local Competition First Report and Order, 11 FCC Rced. at 16083, 1181, Electric
utilities petitioned for review of this and other determinations of the Local Competition First
Report and Order. The petition has been pending before the Commission for three years.

11




control. or over which the utility might be able to acquire control if it negotiates
with the building owner or exercises its eminent domain authority. Leaving aside
the question of whether utilities even have the power to use state-granted eminent
domain authority to acquire control over pathways within MTEs, Section 224
simply does not require utilities to take this "extra step” on behalf of third parties.
Nor does the statute provide authority to the FCC to mandate such action. This is
yet another fanciful gloss that is contrary to the statute and will not bear judicial
scrutiny."”

D. Ownership And Control Means More Than Having Access

AT&T argues that a utility should be deemed to have ownership or control
of a duct, conduit or right-of-way where the utility has obtained (by whatever
means) the right to use that duct, conduit, or right-of-way to provide service.'® As
authority for this astounding proposition, AT&T cites (again) only to Black’s Law
Dictionary. This proposition, and AT&T's reliance on Black's, is misplaced.

Under rudimentary concepts of real property law, "access" and "control" are

'* The proposal is also another illustration of the irrationality of going forward with this
rulemaking before the three previous Section 224 rulemakings are concluded. If the FCC
reconsiders its determination in the Local Competition First Report and Order that utilities
are required to use their eminent domain authority to expand rights-of-way to accommodate
access requests, or if this holding is reversed by a court on appeal, then the proposal in the
instant rulemaking that utilities use their eminent domain authority vis-a-vis building owners
suddenly becomes moot.

'8 AT&T Comments at 20.
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not synonymous. A right of access to a strip of land via a right-of-way might, or
might not, rise to the level of "control” of the land, depending, inter alia, on
whether or not the easement is exclusive.!” The bare fact that a utility has access to
a duct, conduct or right-of-way does not, without more, establish that the utility has
control over that duct, conduit or right-of-way.

WinStar makes a related argument, claiming that, even where an MTE
owner owns intra-building wire, if a utility has access to that wire through a
maintenance agreement, the utility should be deemed to control the space in which
the wire is located and thus competing providers should be entitled to access to that
space.'® Here too, the argument is a complete non sequitor. The fact that a utility
might have access to space as an invitee under a maintenance agreement does not,
without more, mean that the utility controls the space, any more than the fact that a
member of the public can take a tour of the White House means that he or she
controls the Presidency. Both propositions are equally absurd.

E. Utility Access Rights To MTE's Do Not Permit Rooftop Access For
Wireless Antennas.

WinStar argues that "utilities may already view their easements as compatible

with the provision of wireless telecommunications services (even if they do not have

17 Real Access Alliance Comments, Exhibit F at 6-12.

'® WinStar Comments at 55.
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1% WinStar then devotes a page

specific written agreements for access to rooftops . . .
and a half in its comments to "establishing” what WinStar apparently believes is a well-
kept secret. viz. that many utility companies use wireless facilities in their business.”’
This argument is based on a factually flawed premise. As described in our
opening comments, utility access rights to MTEs typically are limited to access which
is necessary and incidental to the provision of electric service.?! Where a utility
company seeks building access for an unrelated purpose, such as placement of a
wireless antenna, the utility company is required to reach a separate arrangement with
the building owner. The Electric Utility companies submitting these comments do not
have rights to locate wireless antennas on MTE rooftops under their electric service
agreements. We do not believe any electric utility across the country has such rights.
Accordingly, WinStar's argument is groundless.
F. The Commission Should Not Reconsider Its Prior Determination
That Section 224 Does Not Confer A General Right of Access To
Utility Property
In the Local Competition First Report and Order, the Commission held that

Section 224 does not mandate that a utility make space available on the roof of its

corporate offices for the installation of a transmission tower.”> WinStar petitioned for

" 1d. at 58.

2 1d. at 58-60.

2! Electric Utilities” Comments at 14-16.

2 Local Competition First Report and Order, 11 FCC Red. at 10684-85, 1185; NPRM 9 40.
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reconsideration of this determination, arguing that Section 224 encompasses a general
right of access to all real property owned or controlled by a utility. In the NPRM, the
Commission tentatively concluded it should not reconsider its prior determination that
Section 224 does not confer a general right of access to utility property, and requested
comment on the issue.”

To the best of our knowledge, no party — not even WinStar — offered comments
in this proceeding in support of the proposition that Section 224 confers a general right
of access to utility property. The Commission's rationale to the contrary is exactly
correct. As stated in the NPRM, "[b]y its terms, section 224 governs attachments to
"pole[s], duct[s], conduit[s] or right[s]-of-way. Unless utility property falls within this
definition, therefore, it is not within the plain language of section 224."** There can
be no serious question that this is the correct reading of the statute, and that Section
224 does not confer a general right of access to utility property. The NPRM's tentative

conclusion that the Commission should not reconsider its decision on this point is

correct,

IV. CONCLUSION

WHEREFORE, for the reasons set forth above and for such other reasons as

3 NPRM 9 40.
*1d.
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may appear just to the Commission, the Electric Utilities respectfully request that the
Commission resolve the access issues raised in this rulemaking in a manner consistent

with the views expressed herein.

Respectfully submitted,
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Gulf Power Co. v. United States (9/9/1999, No. 98-2403) Page 1 of 13

GULF POWER COMPANY, Alabama Power Company, an Alabama corporation, et al., Plaintiffs-
Appellants, Cross-Appellees,

V.

UNITED STATES of America. Federal Communications Commission, Defendants-Appellees,
Cross-

Appellants.
No. 98-2403.

United States Court of Appeals,
Eleventh Circuit.
Sept. 9, 1999.

Appeals from the United States District Court for the Northern District of Florida. (No.
3:96cv381/LAC), Lacey Collier, Judge.

Before EDMONDSON and CARNES, Circuit Judges, and WATSON(?, Senior Judge.

CARNES, Circuit Judge:

The plaintiffs-Gulf Power Co., Alabama Power Co., Georgia Power Co., Mississippi Power Co.,
Ohio Edison Co., Duke Power Co.. and Florida Power Corp.-are electric utility companies who
brought suit against the United States and the Federal Communications Commission seeking a
declaration that the 1996 amendment to the Pole Attachment Act, as codified at 47 U.S.C. § 224(f), is
facially unconstitutional because it effects a taking of their property without an adequate process for
securing just compensation, in violation of the Fifth Amendment. The district court agreed that the
amendment effected a taking of property, but granted summary judgment in favor of the defendants
after concluding the amendment did not deny the utilities an adequate process for securing just
compensation. For the reasons set forth below, we affirm the district court's judgment.

I. BACKGROUND

The plaintiffs. like other electrical utilities in this country, own vast networks of poles, ducts,
conduits, and rights-of-way which are used to supply electricity to consumers. Power lines are strung

across public and private lands and millions of poles support those lines.‘2 Ducts and conduits-
usually underground pipes encased in concrete-house electric conductors. Although the utilities were
able to negotiate privately with some land-owners to secure rights-of-way, they also received
substantial assistance from state governments in acquiring thetr networks. States routinely delegated
to utilities their sovereign power of eminent domain so that they could acquire the needed rights-of-
“;ay. In addition, states allowed utilities to locate their network facilities, e.g., poles, on public rights-
of-way.

As with electric utilities. cable television companies must have a physical carrier for their cables in
order to supply television signais to their customers. Because "underground installation of the

http://www .law.emory.edw/11circuit/sept99/98-2403.man.html 09/27/1999




Gulf Power Co. v. United States (9/9/1999. No. 98-2403) Page 2 of 13

necessary cables is impossible or impracticable[.][u]tility company poles provide ... virtually the only
practical physical medium for the installation of television cables." FCC v. Florida Power Corp.,

480 U.S. 245, 247. 107 S.Ct. 1107, 1109, 94 L.Ed.2d 282 (1987). With the advent of cable television
in the 1950's, it became common practice for cable companies to lease access to utility companies'

poles.

Over time. however, cable companies grew upset with the access rates and complained to Congress
that utilities "were exploiting their monopoly position by engaging in widespread overcharging." /d.
at 247, 107 S.Ct. at 1109-10. Congress responded in 1978 by enacting the Pole Attachments Act,
which was codified at 47 U.S.C. § 224. In that act, Congress empowered the Federal
Communications Commission ("FCC™"), in those states in which access rates were not already
regulated, to determine "just and reasonable” rates a utility could charge cable companies for access
to its poles. ducts, conduits, and rights-of-way. See 47 U.S.C. § 224(b). Congress restricted the
FCC. however, to setting a rate within a statutorily defined range of minimum to maximum rates. See

47 U.S.C. § 224(d)(1).'2 Significantly, the Pole Attachments Act, as originally enacted in 1978, did
not require a utility to provide cable companies access to its property. Instead, it provided that if a
utility voluntarily chose to provide access, the rate charged for that access was subject to FCC

regulation.

Things stayed that way until 1996, when telecommunication carriers joined cable companies in
demanding a right of access to utilities' networks of poles, ducts, conduits, and rights-of-way.
Telecommunication carriers were interested in using wire communications to carry their signals and,
like cable companies, needed a physical carrier for their wires. Congress responded to these demands
by amending the Pole Attachments Act as part of the Telecommunications Act of 1996. For the
purposes of this case, the most significant amendment is a mandatory access provision which
provides that a "utility shall provide a cable television system or any telecommunications carrier with
nondiscriminatory access to any pole, duct, conduit, or right-of-way owned or controlled by it." 47
U.S.C. § 224(f)(1). The only exceptions to a utility's mandatory obligation to provide access are
where there is insufficient capacity or some safety, reliability, or other engineering problem. See 47
U.S.C. § 224(D)(2).

Although Congress amended the Pole Attachments Act to require utilities to provide access to their
property, it left intact the FCC's authority to determine the compensation a utility is entitled to receive
for providing that access. Hence, as before, the FCC determines the compensation a utility may
receive for providing access by setting a "just and reasonable" rate within the range of minimum to

maximum rates Congress set forth in the Act®); 47 U.S.C. § 224(d) describes the range of rates for
cable companies' access, while 47 U.S.C. § 224(e) describes the range of rates for telecommunication
carriers' access.

The FCC's rate order, however, is not final. If a utility believes the rate set by the FCC fails to
provide adequate compensation, it may seek relief by appealing directly to a United States Court of
Appeals. See 47 U.S.C. § 402(a). Among other things, the court of appeals is empowered to enter
"a judgment determining the validity of, and enjoining, setting aside, or suspending, in whole or in
part” the FCC's order. 28 U.S.C. § 2349(a).

As mentioned earlier, the plaintiffs are seven electric utility companies. Each falls within the Act's

definition of a "utility"®} and is therefore required to provide cable companies and
telecommunication carriers access to its poles, ducts, conduits, and rights-of-way under the Act's
mandatory access provision. See 47 U.S.C. § 224(f). The plaintiffs brought this suit in federal
district court against the United States and the FCC (the "defendants”) seeking a declaration that the
Act's mandatory access provision is facially unconstitutional because it constitutes a taking of
property without an adequate process for securing just compensation, as required by the Fifth
Amendment. They also sought to permanently enjoin and restrain the defendants from enforcing the
mandatory access provision.

http://www law.emory.edw/ 1 circuit/sept99/98-2403.man.html 09/27/1999




Gulf Power Co. v. United States (9/9/1999, No. 98-2403) Page 3 of 13

After the plaintiffs filed suit, the Association for Legal Telecommunication Services, which is a non-
profit. national trade association representing telecommunications companies, and American
Communication Services. which is a telecommunications service provider, intervened as party
defendants. In addition. several national and state cable television associations participated as amici

curiae supporting the defendants.

The piaintiffs, defendants. and intervenors all moved for summary judgment. The district court
agreed with the plaintiffs that the Act's mandatory access provision effected a taking of property
under the Fifth Amendment. However, it concluded the plaintiffs' facial challenge failed because the
Act provided an adequate process for securing just compensation for that taking. Accordingly, the
district court denied the plaintiffs' motion for summary judgment but granted the defendants’ and
intervenors' motions for summary judgment. The plaintiffs appealed, contending that the district
court erred in not finding that the Act's mandatory access provision was unconstitutional. The
defendants cross-appealed the court's determination that the Act's mandatory access provision
effected a taking of property.

I1. DISCUSSION

The plaintiffs' contention that the Act's mandatory access provision is facially unconstitutional
requires us to address the following two issues. First, does the Act's mandatory access provision
effect a taking of property? Second. if it does, is an adequate process available to a utility to secure
just compensation for that taking? We address each issue in turn, applying a de novo standard of
review. See, e.g., Rodriguez ex. rel. Rodriguez v. United Srates, 169 F.3d 1342, 1346 (11th
Cir.1999) (de novo standard applies to determination of a statute's constitutionality). In addition,
we note that because the plaintiffs are bringing a facial challenge to the Act, they must "establish that
no set of circumstances exists under which the Act would be valid. " United States v. Salerno, 481
U.S. 739, 745, 107 S.Ct. 2095, 2100. 95 L.Ed.2d 697 (1987) (emphasis added). See also New York
State Club Ass'n, Inc. v. City of New York, 487 U.S. 1, 11,108 S.Ct. 2225, 2233, 101 L.Ed.2d 1
(1988) ("to prevail on a facial attack the plaintiff must demonstrate that the challenged law ... could
never be applied in a valid manner."} (quotation and citation omitted); Jacobs v. The Florida Bar,
50 F.3d 901, 906 n. 20 (11th Cir.1995) ("[w]hen a plaintiff attacks a law facially, the plaintiff bears
the burden of proving that the law could never be constitutionally applied.")

A. THE ACT'S MANDATORY ACCESS PROVISION EFFECTS A TAKING OF PROPERTY

In Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868
(1982}, the Supreme Court considered whether a statute which required landlords to permit
permanent, physical occupation of their property by cable companies constituted a taking. The Court
held that it did and, in doing so. announced the following takings rule: "[A] permanent physical
occupation authorized by government is a taking without regard to the public interests that it may
serve.” Id. at 426, 102 S.Ct. at 3171. Among other argumnents the Court rejected in announcing that
rule was the argument that the statute was merely a "permissible regulation of the use of real
property.” 1d. at 439, 102 S.Ct. at 3178. The Court held that although property is subject to broad
regulatory power, a regulation becomes a taking when the government authorizes permanent physical
occupation by a third party. /d. at 439-40, 102 S.Ct. at 3178-79.

We agree with the district court that Loretto  dictates the conclusion that the Act's mandatory access
provision, 47 U.S.C. § 224(f), effects a taking of a utility's property. Under § 224(f), a utility has no
choice but to permit a cable company or telecommunication carrier to permanently occupy physical
space on its poles, ducts, conduits and rights-of-way. See 47 U.S.C. § 224(f)(1) ("[a] utility shall
provide a cable television system or any telecommunication carrier with nondiscriminatory access
to any pole. duct, conduit, or right-of-way owned or controlled by it.") (emphasis added). Such a
permanent, physical occupation of property falls squarely within the Loretto rule.
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Our conclusion in that regard is consistent with FCC v. Florida Power Corp., 480 U.S. 245, 107
S.Ct. 1107. 94 L.Ed.2d 282 (1987), in which the Supreme Court unanimously reversed this circuit's
holding in Florida Power Corp. v. FCC, 772 F.2d 1537 (11ith Cir.1985), that the pre-1996 version
of this Act effected a taking of property under Loretto. In reaching that result, the Supreme Court
stressed that unlike the statute in Loretto where the landlord was required to submit to permanent
physical occupation, the pre-1996 version of the Act did not require a utility to give a third party
access to its property. Without the "element of required acquiescence,” there was no taking under
Loretto. FCC v. Florida Power Corp., 480 U.S. at 252, 107 S.Ct. at 1112. The Court went on to
note. however, that it was not deciding "what the application of [Lorerto | would be if the FCC ina
future case required utilities, over objection to enter into ... pole attachment agreements." Id.  at
251-52 n. 6. 107 S.Ct. at 1111-12 n. 6. Today, that "future case" is before us: the "element of required
acquiescence" lacking in the pre-1996 version the of the Act i1s now present in § 224(f). Because §
224(f) requires a utility to acquiesce to a permanent, physical occupation of its property, we conclude
that the Act's mandatory access provision effects a per se taking of a utility's property under the Fifth
Amendment.

We are unconvinced by the defendants’ attempt to distinguish Loretto. In contending the .
mandatory access provision does not effect a taking, the defendants do not deny that § 224(f) compels
a utility to submit to a permanent, physical occupation of its property. Instead, their primary
contention ts that there is no taking because the utilities covered by the Act, including the plaintiffs,
never had an absolute right to exclude permanent, physical occupation of their poles, ducts, conduits,
and rights-of-way where that permanent occupation is for a public purpose authorized by the
sovereign.

The defendants' argument in support of this contention that the utilities' bundle of rights never
included the power to exclude, runs as follows. Utilities obtained the rights-of-way on which they
constructed their poles, ducts, and conduits via the eminent domain power which states had conferred

upon them.!2) Necessary to the utilities' ability to obtain property via eminent domain was that a
public purpose was being served. That is so because private property may only be taken under the
eminent domain power for a "public use." See, e.g., Hawaii Housing Auth. v. Midkiff 467 U.S.
229,245,104 S.Ct. 2321, 2331, 81 L.Ed.2d 186 (1984). Because the utilities took the property with
the understanding that they would have to put it to a public use, they were necessarily on notice that,
in the future. the sovereign could require them to aliow permanent occupation of their property by

another entity also serving the public interest.(®)

We find that argument unpersuasive. The Supreme Court has expressly recognized that the fact
property was taken for a public use to begin with does not mean that it may be taken again for
another public use without the payment of just compensation to its owner. In Western Union
Telegraph Co. v. Pennsylvania R.R. Co., 195 U.S. 540, 573, 25 S.Ct. 133, 142, 49 L.Ed. 312
(1904). the Supreme Court stated: "The 'right of way of a railroad is property devoted to a public use,
and ... as such is subject, to a certain extent, to state and Federal control.... But it has always been
recognized ... that a railroad right of way is so far private property as to be entitled to that provision
of the Constitution which forbids its taking, except under the power of eminent domain and upon
payment of [just] compensation’." The Court has also noted that "the property of a public utility,
although devoted to the public service and impressed with a public interest, is still private property,
and neither the corpus of that property nor the use thereof constitutionally can be taken for a
compulsory price which falls below the measure of just compensation.” United Rys. & Elec. Co. v.
Wesr. 280 U.S. 234, 249, 50 S.Ct. 123, 125, 74 L.Ed. 390 (1930), overruled on other grounds by,
ge;i‘fz;ﬂ Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 64 S.Ct. 281, 88 L.Ed. 333

Consistent with these principles. we conclude that the fact a utility gained its property knowing it
would be subject to extensive regulation for the public use does not means its property may be taken
for a public purpose without payment of just compensation, however laudable that public purpose
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might be. See also GTE Northwest, Inc. v. Public Utility Commission, 321 Or. 458, 900 P.2d 493,
504 (1995) (en banc) ("[t]he facts that an industry is heavily regulated, and that a property owner
acquired the property knowing that it is heavily regulated, do not diminish a physical invasion to
something less than a taking."). The defendants’ position that a property owner who 1nitially obtained
his property for public use should henceforth be on notice that the sovereign can authorize permanent
occupation of his property without payment of just compensation has it backwards. A property owner
is entitled to expect that the property it acquired via eminent domain, and paid just compensation for,
came with the nght all property has--not to be subject to government-coerced, permanent physical

occupation without just compensation.

We also find unpersuasive the three arguments raised by the amici in support of the defendants’
position that the mandatory access provision does not effect a taking of property. First, the amici
argue the mandatory access provision should be viewed merely as part of Congress’ broad power to
regulate property being used for the public interest. Because a utility's rights-of-way are regularly
used for serving the public, a utility may not exclude others whom Congress has determined require
access. amici argue. That argument fails because it ignores the Loretfo rule that "[a] permanent
physical occupation authorized by government is a taking without regard to the public interests that
it may serve. " Loretto, 458 U.S. at 426, 102 S.Ct. at 3171 (emphasis added).

Next, amici point out that the Supreme Court in Duquesne Light Co. v. Barasch, 488 U.S. 299,
307,109 S.Ct. 609, 615, 102 L.Ed.2d 646 (1989), recognized that a utility has a "partly public, partly
private status." That status, they argue, distinguishes 2 utility from the purely private property owner
who suffered the taking in Loretto. Because a utility has a "partly public" status, the argument

goes. a utility lacks a right to exclude others whom Congress has determined must have access to
serve the public. But Duquesne 's discussion of utilities was not in the context of a takings case
dealing with the permanent occupation of property. Nothing in Duquesne suggests a utility's
property is less subject to protection against permanent, physical occupation than anyone else's
property. It is not. Put differently, we do not believe that Dugquesne carved out an exception to the
Loretto rule for the property of utilities.

Third, amici characterize the mandatory access provision as a simple regulatory condition designed to
prevent utilities from exercising monopoly control over their network of poles, ducts, conduits, and
rights-of way, and which is thereby intended to promote the Telecommunications Act of 1996's
general goal of fostering competition in the communications market. Such a regulation is particularly
necessary. they say, because the Telecommunications Act of 1996, among its other provisions, made
it easter for electric utilities to enter and compete in the communications market. This argument is
mertless. Characterizing the mandatory access provision as a regulatory condition, even one
allegedly designed to foster competition, cannot change the fact that it effects a taking by requiring a
utility to submit to a permanent, physical occupation of its property. However laudatory its motive,
Congress' power to regulate utilities does not extend to taking without just compensation the right of
a utility to exclude unwanted occupiers of its property.

Finally, we reject the intervenors' argument that the mandatory access provision is not a taking
because electric utilities, such as the plaintiffs, could avoid the effect of the Act by refraining from
using their poles. ducts, conduits, and rights-of-way for wire communications. This argument is made
possible because the Act's definition of a "utility" subject to the mandatory access provision covers
only electric utilities who use their poles, ducts, conduits, and rights-of-way for wire
communications. See 47 U.S.C. § 224(a). We see the point, but we think this argument is
foreclosed by Loretto. The protection against a permanent, physical occupation of one's property
does not hinge on the choice of use for that property. See Lorerto, 458 U.S.at 439 n. 17,102 S.Ct.
at 3178 n. 17 ("A landlord's ability to rent his property may not be conditioned on his forfeiting the
right to compensation for a physical occupation. [This] broad 'use-dependency’ argument proves too
much.... The right of a property owner to exclude a stranger's physical occupation of his land cannot
be so easily manipulated."). Put another way, the bundle of rights that a utility has in its property
inctudes the right to permit its use for wire communications, and exercise of that right may not be
conditioned on being forced to submit to a permanent, physical occupation of its property without
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payment of just compensation.

In sum. we agree with the district court's holding that the mandatory access provision effects a per se
taking of property under the Fifth Amendment. which leads us to the issue of whether the Act
provides an adequate process for obtaining just compensation for the taking.

B. THE ACT PROVIDES AN ADEQUATE PROCESS FOR OBTAINING JUST
COMPENSATION
FOR THE TAKING EFFECTED BY THE MANDATORY ACCESS PROVISION

The fact that the Act's mandatory access provision effects a taking of property does not, by itself,
make it unconstitutional. "The Fifth Amendment does not proscribe the taking of property; it
proscribes taking without just compensation.”" Williamson County Regional Planning Com'n v.
Hamilton Bank, 473 U.S. 172,194,105 S.Ct. 3108, 3120, 87 L.Ed.2d 126 (1985). The Supreme
Court has made the requirements clear: "[A]ll that is required is that a reasonable, certain, and
adequate provision for obtaining compensation exist at the time of the taking. If the government has
provided an adequate process for obtaining compensation, and if resort to that process yields just
compensation, then the property owner has no claim against the Government for a taking." Id.. at
194-95, 105 S.Ct. at 3120-21 (internal citation and quotations omitted).

The plaintiffs contend the Act fails to provide a constitutionally adequate process for obtaining just
compensation, for two reasons. First, they argue the process is constitutionally inadequate because 1t
violates separation of power principles by delegating to the FCC, instead of a court, the initial task of
determining the compensation a utility receives. Second, they argue the Act's provision limiting the
FCC to awarding a "just and reasonable" rate within the range of rates set by Congress, see 47
U.S.C. § 224(b), will prevent a utility from receiving the constitutionally required rate of just
compensation. We address each argument in turn.

1. Whether the Act Violates Separation of Power Principles

In support of their argument that the Act's process for providing compensation violates separation of
power principles, the plaintiffs rely primarity on Monongahela Navigation Co. v. United States,

148 U.S. 312, 13 S.Ct. 622, 37 L.Ed. 463 (1893). In that case, the Supreme Court had before it a
statute 1n which Congress had imposed limits on the amount of compensation a property owner could
receive after Congress had authorized the taking of his property. The property owner contended that
under Congress' limitations, he had not received just compensation. The Supreme Court agreed,
rejecting the notion Congress could both authorize a taking and conclusively determine the level of
just compensation due. The Court stated:

By this legislation [Clongress seems to have assumed the right to determine what shall be the
measure of compensation. But this is a judicial, and not a legislative, question. The legislature may
determine what private property is needed for public purposes; that is a question of a political and
legislative character. But when the taking has been ordered, then the question of compensation is
Judicial. It does not rest with the public, taking the property, through [Clongress or the legislature, its
representative, to say what compensation shall be paid, or even what shall be the rule of
compensation. The [Clonstitution has declared that just compensation shall be paid, and the
ascertainment of that is a judicial inquiry.

Id at 327, 13 S.Ct. at 626. The Court went on to note that "[t]he right of the legislature ... to apply
the property of the citizen to the public use, and then to constitute itself the judge of its own case, to
determine what is the 'just compensation' it ought to pay therefor, ... cannot for a moment be admitted
or tplecria;ted under our [Clonstitution.” /d. at 327-28, 13 S.Ct. at 627 (internal quotation and citation
omitted).

According to the plaintiffs, Monongahela requires us to hold that the Act fails to provide a utility
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an adequate process to obtain just compensation for the taking of its property. That is so, they argue.
because under the Act, the FCC has the initial task of determining the compensation a utility receives
for the taking of its property by setting a "just and reasonable” rate within the range of minimum to
maximum rates established by Congress. The plaintiffs assert that such a legislative delegation of
power 1o the FCC usurps their right, as recognized in Monongahela, to a judicial ascertainment of

just compensation.

The plaintiffs also seek to support their position by citing our opinion in Florida Power Corp. v.
FCC. 772 F.2d 1537 (11th Cir.1985), a decision which was reversed by the Supreme Court, see,
FCC v. Florida Power Corp., 480U.S, 245, 107 S.Ct. 1107, 94 L.Ed.2d 282 (1987). As mentioned
earlier, we held in Florida Power that an FCC rate order issued pursuant to the pre-1996 version of
the Act constituted a taking under Lorerto. That holding led us to also address whether the utility
had received just compensation for that taking. The pre-1996 version of the Act was identical to the
current Act insofar as it assigned to the FCC the initial task of setting the compensation a utility
received for providing access to its property.

We said in Florida Power that this process was unconstitutional under Monongahela because it
"does not allow for a judicial determination of what constitutes just compensation." /d. 772 F.2d at
1546. It was our view at the time that Congress had prescribed in the Act "a 'binding rule' in regard to
the ascertainment of just compensation” and therefore had "usurped what has long been held an
exclusive judicial function." /d.  The plaintiffs concede that in light of the Supreme Court's reversal
of our Florida Power decision, our statements concerning the adequacy of the process for

obtaining just compensation are not binding under the prior panel precedent rule.*”? Nonetheless, they
argue olr reasoning in that prior decision supports their position that the Act's process for providing
just compensation is constitutionally inadequate.

Although the concerns raised by the plaintiffs and discussed in our opinion in Florida Power merit
consideration, we are unpersuaded that the Act's process for providing a utility with compensation
amounts to an impermissible invasion of the judicial branch's realm. True, it is ultimately the
responsibility of the judicial branch to ensure that the compensation awarded for a taking satisfies the
constitutional standard of just compensation. See Monongahela, 148 U.S. at 327, 13 S.Ct. at 626.
Thus, if Congress (or the executive branch) attempts to impose a limitation on the measure of
compensation for a taking, a court must evaluate that standard to see if it is consistent with the
constitutionally mandated level of just compensation, and a court is not bound to follow that standard
in making judicial determinations of the compensation due if the standard fails to secure just

compensation.

However. the fact that our constitutional scheme dictates that the judicial branch is entrusted with the
ultimate responsibility for ensuring that just compensation is awarded does not mean the other
branches of government must be excluded from the process of determining the proper level of just
compensation. Nothing in Monongahela or any other Supreme Court precedent compels such a
conclusion. To the contrary, the Supreme Court has stated that "all that is required is that a
reasonable. certain, and adequate provision for obtaining compensation exist at the time of the taking.
If the government has provided an adequate process for obtaining compensation, and if resort to that
process yields just compensation, then the property owner has no claim against the Government for a
taking." Williamson County, 473 U.S. at 194-95, 105 S.Ct. at 3120-21 (citation and quotation
omitted). While a process in which the judicial branch does not make the final determination of what
constitutes just compensation may be constitutionally inadequate, we see no constitutional problem
with a process that employs an administrative body, such as the FCC, to determine just compensation
in the first instance. Indeed, use of an administrative body with some technical expertise over the
subject matter of the property to be valued likely will aid the judiciary in arriving at a more reliable
determination of the proper level of just compensation. So long as an administrative body's decision
concerning the level of compensation owed for a taking remains subject to judicial review to ensure
Just compensation, use of an administrative body can be a valid part of "provid[ing] an adequate
process for obtaining compensation.” /d.
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Our conclusion that an administrative body may participate in the process of determining just
compensation where its decision is subject to judicial review is consistent with the Seventh Circuit's
decision in Wisconsin Central Limited v. Public Service Commission of Wisconsin, 95 F.3d 1359,
1369 (7th Cir.1996). In that case. some raiiroads argued that the procedures Wisconsin had prov1ded
for obtaining just compensation for a taking were constitutionally inadequate because the Wisconsin
legislature had authorized an administrative body to set the level of compensation in the first
instance. But the administrative determination was subject to judicial review in the Wisconsin courts.
The Seventh Circuit decided that: "The railroads are quite correct that a decision concerning the just
compensation owed one whose property is taken is the province of judicial--not legislative--
determination. However. as Williamson County illustrates, this requirement is satisfied by the
availability of judicial review. The Fifth Amendment does not require a judicial determination of just
compensation in the first instance on each occasion of a taking of private property." Id. at 1369.

Accordingly, we conclude that the fact that the Act assigns to the FCC, an administrative body with
some special expertise in the technical aspects of pole attachments, the task of initially determining a
utility's compensation does not, by itself, render the process for providing compensation
constitutionally inadequate. The more relevant issue is whether the judicial review of the FCC's
determination that is available ensures that the final and conclusive determination of the just
compensation owed to a utility is made by the judicial branch. We turn now to that issue.

A utility that believes the rate ordered by the FCC fails to provide just compensation for the taking of
its property may appeal the FCC's rate order directly to a federal appeals court. See 47 U.S.C. §
402(a) (providing generally for appeais from FCC orders). The appeals court has jurisdiction to enter
a judgment concerning the validity of the FCC's order and may enforce its judgment with an
injunction. See 28 U.S.C. § 2342(1) ("The court of appeals ... has exclusive jurisdiction to enjoin,
set aside, suspend (in whole or in part), or to determine the validity of ... all final orders of the [FCC]
made reviewable by [47 U.S.C. § 402(a) ]"); 28 U.S.C. § 2349(a) ("The court of appeals ... has
exclusive jurisdiction to make and enter ... a judgment determining the validity of, and enjoining,
setting aside, or suspending, in whole or in part, the order of the agency."). In addition, 5 U.S.C. §
706(2){B) provides:

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant
questions of law, interpret constitutional and statutory provisions, and determine the meaning or
applicability of the terms of an agency action. The reviewing court shall ... hold unlawful and set
aside agency action, findings, and conclusions found to be ... contrary to constitutional right,
power, privilege. or immunity ...

(emphasis added). The issue of whether the rate ordered by the FCC provides a utility just
compensation for a taking effected by the Act is, of course, a constitutional issue. Thus, the federal
appeals court to which an appeal is taken has jurisdiction to decide that an FCC rate order is
constitutionally invalid because it does not provide just compensation. Under the statutory scheme, it
1s the judicial branch which will, consistent with Monongahela, make the ultimate determination of
Just compensation due for a taking of a utility's property under the Act.

To be sure, an appeliate court is not the usual forum in which factual issues such as the proper level
of just compensation are resolved. and is not the forum we would have chosen. But Congress has the
right to specify the process so long as it is adequate for a judicial determination of just compensation.
An appellate court has at least five means at its disposal to gather the information needed to
determine just compensation, and those means are sufficient to provide a utility with a full and fair
opportunity to submit for judicial consideration all relevant evidence bearing on the question of just
compensation. The five means are as follows:

1) The court may rely on the evidentiary submissions in the record from the FCC proceeding when
they are sufficient for the task.
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2) If the court determines the record from the FCC proceeding is insufficient. it may remand the case
and direct the FCC to supplement the record. See 28 U.S.C. § 2347(c) (the court of appeals may
"order. .. additional evidence ... to be taken by the agency" where requested to do so by one of the

parties).

3) The court may transfer the case to the district court for a full hearing pursuant to 28 U.S.C. § 2347
(b)(3).*

4) The court may appoint a special master pursuant to F.R.AP. 48 to hold hearings and gather any
additional information the court needs to decide the just compensation issue.

5) The court may fashion any other "appropriate modes of procedure” to gather the evidence it needs
to conduct its factual inquiry pursuant to its authority under the All Writs Act, 28 U.S.C § 1651. See
Harris v. Nelson, 394 U.S. 286, 299, 89 S.Ct. 1082, 1090-91, 22 L.Ed.2d 281 (1969) (recognizing
that courts may rely on their authority under the All Writs Act "in issuing orders appropriate to assist
them in conducting factual inquiries.").

Depending on the particular facts of a case, one or some combination of those five means will
provide the appeilate court with a sufficient basis to determine the proper level of just compensation
owed to a utility. That part of the process is adequate.

Once the appellate court has made a determination of the proper level of just compensation owed, it
1s positioned to resolve a utility's appeal of the FCC rate order and ensure that the utility does not
suffer a taking without just compensation. If the court, based on its determination of the proper level
of just compensation, concludes the rate awarded by the FCC provides just compensation, then it will
stmply affirm the FCC's rate order. See Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1013, 104

S.Ct. 2862, 2878, 81 L.Ed.2d 815 (1984) (where statutory arbitration procedure for providing
compensation for a taking of property results in payment of just compensation, property owner has no
claim against the government for a taking without just compensation).

On the other hand, if the court determines the FCC rate fails to provide just compensation and the
rate which would do so falls within the range of rates specified in 47 U.S.C. § 224(d)-(e) which the
FCC is authorized to award, then the court will set aside the FCC rate order and order (or as the
relevant statutory provision says, "enjoin") the FCC to enter a new rate order designed to provide that
the utility receives just compensation calculated from the date the cable company or
telecommunication carrier first obtained access under the Act's mandatory access provision. See 28
U.S.C. § 2549(a) ("The court of appeals ... has exclusive jurisdiction to make and enter ... a judgment
determining the validity of, and enjoining, setting aside, or suspending, the [FCC's] order....")
Directing the FCC to issue a rate order providing that a utility receive the just compensation rate from
the date 1t was first required to provide access under the mandatory access provision will ensure a
utility receives just compensation both prospectively and in the period prior to the court's
determination of the just compensation rate. Cf Multimedia Cablevision, Inc. v. Southwestern Bell
Tel Co., 11 FCC Red. 11202, 11216 (1996) (in the event "the recomputed rates are in excess of

that paid by [the attacher], we require [the attacher] to pay the difference, with interest, to [the
utility]."”). Such an order ensures that a utility is not forced to continue to provide mandatory access to
its property unless it receives just compensation, as determined by a court, for the taking. See
Williamson County, 473 U.S. at 194, 105 S.Ct. at 3120 ("[t]he Fifth Amendment does not proscribe
the taking of property; it proscribes taking without just compensation.")

Nonetheless. the plaintiffs contend that even if the court can guarantee the award of just

compensation in some cases, there might be cases in which it could not do so. Specifically, they raise
the possibility that the just compensation rate might exceed the statutory maximum rate, as defined in
47 1.8.C. § 224(d)-(e), which the FCC is authorized to award. Were that to occur, they assert that the
court could not order the FCC to award a rate above the maximum rate specified in the Act and that a
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utility would therefore not receive the just compensation rate. Accordingly, they argue that because
the process fails to ensure that a utility receives just compensation in those situations, the Act is

unconstitutional.

That argument does not fit in this lawsuit, because this is a facial challenge. "A facial challenge to a
legislative Act 1s, of course, the most difficult challenge to mount successfully, since the challenger
must establish that no set of circumstances exists under which the Act would be valid " United States
v. Salerno. 481 U.S. 739, 745, 107 S.Ct. 2095, 2100, 95 L.Ed.2d 697 (1987) (emphasis added). See
also New York State Club Ass'n, Inc. v. City of New York, 487 U.S. 1,11, 108 S.Ct. 2225, 2233,

101 L.Ed.2d 1 (1988) ("[t]o prevail on a facial attack the plaintiff must demonstrate that the
challenged law ... could never be applied in a valid manner."), Jacobs v. The Florida Bar, 50 F.3d
901, 906 n. 20 (11th Cir.1995) ("[w]hen a plaintiff attacks a law facially, the plaintiff bears the
burden of proving that the law could never be constitutionally applied.")

The plaintiffs have not carried that burden in this case. As we have already discussed, there are a
readily identifiable set of circumstances in which the Act provides a constitutionally adequate process
for ensuring a utility receives just compensation. Specifically, where the court determines that the
rate awarded by the FCC provides just compensation, the court can affirm the FCC rate order.
Conversely, if the FCC rate does not provide just compensation, the court can direct the FCC to enter
a new order providing the just compensation rate, at least in those circumstances where the just
compensation rate falls within the statutory range specified in 47 U.S.C. § 224(d)-(e).

Even if the plaintiffs are correct in stating that the court could not direct the FCC to award a rate
exceeding the statutory maximum--an issue we need not decide here--the plaintiffs have identified, at
most, one hypothetical set of circumstances in which the Act would not provide an adequate process
to ensure a utility receives just compensation. But conjuring up one hypothetical set of circumstances
in which the Act could operate in an unconstitutional manner does not suffice to establish that the Act

is facially unconstitutional ¥

In sum, we reject the plaintiffs’ contention that the Act fails to provide an adequate process for a
utility to obtain just compensation because it violates separation of power principles. Had the Act
eliminated all possibility of judicial review and made the FCC the final arbiter of a utility's
compensation, we would be faced with a different situation, but the Act does not do that. Instead, as
we have explained, the Act merely provides that the FCC has the first cut at fashioning the
compensation a utility receives for the taking of its property. Allowing an administrative body, such
as the FCC. a role in the process of determining just compensation for a taking is permissible so long
as its order is subject to judicial review to ensure that a court makes the ultimate determination of just
compensation. That is what we have here: the FCC's rate order is subject to review by an appellate
court which has the power both to determine the proper level of just compensation and to ensure that
the utility receives just compensation, at least where the just compensation rate falls within the
statutory range of rates specified in 47 U.S.C. § 224(d)-(e).

2. Whether Limiting the FCC to Awarding a "Just and Reasonable"” Rate Makes the Act's Process for
Awarding Just Compensation Constitutionally Inadequate

We turn now to the plaintiffs' alternative argument in support of their position that the Act fails to
provide a constitutionally adequate process for a utility to obtain just compensation. They argue the
Act's provision limiting the FCC to awarding a "just and reasonable” rate within the range of rates set
by Congress. see 47 U.S.C. § 224(b), will prevent the FCC from awarding a utility the
constitutionally required rate of just compensation. The plaintiffs begin by noting that the Act's "just
and reasonable” rate formula is the same formula the FCC was required to apply in calculating
compensation for access to a utility's property before the mandatory access provision was added to
the Act. Hence, a utility's rate of compensation for forced access to its property (a taking) is governed
by the same standard as when it voluntarily provided access. The plaintiffs say that fact renders the
process for awarding just compensation for the taking constitutionally inadequate.
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According to the plaintiffs, because a utility's property is now being taken, the rate it was able to
collect when it was voluntarily providing access is no longer appropriate. That is so, they argue,
because the standard for determining just compensation for a taking should be more rigorous than
that for determining a rate for providing voluntary access. Citing Duguesne Light Co. v. Barasch,
488 U.S. 299, 307, 109 S.Ct. 609, 615, 102 L.Ed.2d 646 (1989), the plamntiffs point out that the rate a
utility is entitled to receive for providing access voluntarily must only be "not so unjust as to be
confiscatory.” In contrast, they say, the Supreme Court has defined "just compensation" more
expansively. (citation and quotation omitted). For example. in United States v. Miller, 317 U.S.
369, 374, 63 S.Ct. 276, 280, 87 L.Ed. 336 (1943), the Court defined just compensation as "fair
market value,” which is "what it fairly may be believed that a purchaser in fair market conditions
would have given." (citation and guotation omitted). Thus. the plaintiffs contend, by providing that a
utility receive the same rate for forced access as it received for voluntary access, the Act fails to
provide an adequate process for a utility to obtain just compensation. Cf. Consolidated Gas Co. v.
City Gas Co., 912 F.2d 1262, 1314-19 (11th Cir.1990) (en banc) (Tjoflat, C.J., dissenting)
(endorsing the proposition that the "just compensation price" a utility receives for a taking should
satisfy a "more stringent standard" than the standard that applies in setting rates, because in one
instance the utility is acting under compulsion while in the other instance it has "voluntarily
undertaken to operate in a regulated industry™), vacated, City Gas Co. v. Consolidated Gas Co.,

499 U.S. 915, 111 S.Ct. 1300, 113 L.Ed.2d 235 (1991).

As an initial matter, we do not believe this issue is ripe for decision. Shorn of its packaging about the
regulatory price versus the just compensation price, the issue comes down to whether the Act is
unconstitutional because it says the FCC shall order a "just and reasonable" rate instead of saying it
shall order a rate that provides "just compensation.” At this point, however, we are merely dealing
with abstractions and not with concrete facts; it would require sheer speculation for us to conclude
that the actual rates ordered by the FCC will fail to provide just compensation. Even the plaintiffs
seem to concede this point when they note in their reply brief that they are not challenging the Act's
"formula” for providing compensation. In light of the speculative nature of the inquiry, this issue is
not "fit[ ] ... for judicial decision” at this juncture. Abbott Laboratories v. Gardner, 387 U.S. 136,
148-49, 87 S.Ct. 1507, 1515, 18 L.Ed.2d 681 (1967) ("basic rationale" of the ripeness requirement is
"to prevent the courts, through avoidance of premature adjudication, from entangling themselves in
abstract disagreements”).

We do not mean to imply that if this issue were ripe for decision we would be persuaded by plaintiffs'
argument. The Duguesne decision they rely upon was not interpreting any aspect of this Act, either
before or after its 1996 amendment. Instead. that decision merely held that in a regulated industry the
levei of compensation set by the government must not be so low as to be confiscatory. See Duguesne,
488 U.S. at 307, 109 S.Ct. at 615. There is nothing in Duguesne, or in the record before us, which
indicates that the rate of compensation provided in this Act ( before its amendment) for voluntarily
provided access was just above confiscation. We have no reason to assume that the rate under the
prior version of the Act was only minimally adequate to meet constitutional requirements for
voluntary access, and thus, in the plaintiffs’ view, constitutionally inadequate under the current Act
for forced access situations. Indeed, for all we know, it is just as likely that the earlier rate formuia
gave the utilities industry more than the constitutional minimum.

In any event. as we have explained, the FCC's determination of the compensation a utility receives is
not conclusive under the Act. A utility that believes the FCC's rate order fails to provide just

compensation may appeal that order to the court of appeals. The court will then make a judicial
determination of the proper level of just compensation and ensure that the utility is not required to

provide access 1o its property at a rate that does not provide just compensation.(m) That said, we
decide nothing about the relationship between the "just and reasonable” rate specified in the Act and
Just compensation required by the Constitution, because that issue is not ripe for decision.

ITI. CONCLUSION
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To sum up. we conclude the Act's mandatory access provision effects a taking of a utility's property
but that the Act is not facially unconstitutional under the Fifth Amendment. because, at least in most
cases, it provides a constitutionally adequate process which ensures a utility does not suffer that
taking without obtaining just compensation. Accordingly, the district court's judgment in favor of the

defendants 1s AFFIRMED.

_ P | e FOOTNOTES

*. Honorable James 1.. Watson, Senior Judge, U.S. Court of International Trade, sitting by
designation.

1. For example, plaintiff Duke Power owns 1.8 million distribution poles located on 74,134 miles of
public and private rights-of-way.

2. Section 224(d)(1) provides: "[a] rate is just and reasonable if it assures a utility the recovery of not
less than the additional costs of providing pole attachments, nor more than an amount determined by
multiplying the percentage of the total usable space, or the percentage of the total duct or conduit
capacity, which is occupied by the pole attachment by the sum of the operating expenses and actual
capital costs of the utility attributable to the entire pole, duct, conduit, or right-of-way.” 47 U.S.C. §
224(d)(1). As the Supreme Court has explained, "[t]he minimum measure is thus equivalent to the
marginal cost of attachments, while the statutory maximum measure is determined by the fully
allocated cost of the construction and operation of the pole to which the cable is attached." FCC v.
Florida Power Corp. 480 U.S. at 253, 107 S.Ct. at 1113.

3. For convenience, we will hereinafter use the term "Act" to refer to the Pole Attachments Act as
amended in 1996.

4. The Act defines "utility" as "any person who is ... an electric ... public utility, and who owns or
controls poles. ducts, conduits, or rights-of-way used in whole or in part, for any wire
communications." 47 U.S.C. § 224(a).

5. The defendants concede some of the rights-of-way were obtained without resort to eminent
domain. but argue these were acquired in the shadow of eminent domain because private parties knew
that utilities could resort to eminent domain if their efforts to negotiate an agreement failed. So, we
should treat all the rights-of-way as though obtained through the use of eminent domain, the
defendants reason.

6. In addition, the defendants argue that the Act's provision for payment to a utility for the permanent,
physical occupation of its property somehow makes that occupation less of a taking. Although the
fact of payment is, of course, relevant to the just compensation issue, we fail to see how it makes the
taking any less a taking. By analogy, a tort is not any less a tort because some compensation will be
paid for the injury suffered.
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7. The plaintiffs are correct to concede that our Florida Power decision is not binding. For any part
of a decision to be binding under the prior panel precedent rule, the decision must not have been
vacated or reversed by the Supreme Court--it must have survived the possibility of Supreme Court
review. Our statements about the constitutional adequacy of the process for obtaining just
compensation do not meet that test, because the Supreme Court had no occasion to address the issue
in light of its holding that the pre-1996 version of § 224 did not result in a taking of a utility's
property. See FCC v. Florida Power Corp., 480U.S.at254n. 8,107 S.Ct.at 1113 n. 8 ("Our
disposition of the takings question makes it unnecessary to review on the merits the Court of Appeals’
holding that Congress may not establish standards under which the initial determination of
compensation will be made by an administrative authority subject to final judicial review.").

8. We note that the option of transferring the case to the district court for a hearing is available only
when the FCC has not conducted a formal hearing prior to issuing its rate order. See 28 U.S.C. §
2347(b)(3). Of course, if the FCC has conducted a hearing, we would expect the record available to
the appeliate court to be more complete and hence there would be less need for transferring the case
to the district court for a hearing. Any incompleteness in the FCC hearing record could also be-
rectified by a remand to the FCC.

9. We use the word "hypothetical" because the plaintiffs have not pointed to any evidence
demonstrating that the just compensation rate will ever exceed the statutory maximum rate. Their
failure to do so is significant for another reason as well. Three Supreme Court Justices have recently
questioned Salerno 's "no set of circumstances” formulation of the facial challenge standard and
suggested that a plaintiff can prevail on a facial challenge by merely showing the Act is
unconstitutional in most cases. See City of Chicago v. Morales, ---U.S. ----, 119 S.Ct. 1849, 1858-
59 n. 22, 144 L.Ed.2d 67 (1999) (plurality op.) (Stevens, J., Souter, J., and Ginsburg, J.); Janklow v.
Planned Parenthood, 517 U.S.1174,1175& n. 1,116 8.Ct. 1582, 1583 & n. 1, 134 L.Ed.2d 679
(1996) (Memorandum respecting the denial of certiorari.) (Stevens, 1.). See also Florida League of
Professional Lobbyists, Inc. v. Meggs, 87 F.3d 457, 459 (11th Cir.1996) (recognizing disagreement
among the Justices concerning "how high the threshold for facial invalidation should be set.").
Because the plaintiffs have not shown the just compensation rate will ever fall outside the statutory
range, let alone that 1t will do so in most cases, their facial challenge fails even under the more
permissive formulation suggested by Justices Stevens, Souter, and Ginsburg.

10. As with our discussion of the first argument, we are assuming here that the just compensation rate
falls within the statutory range specified in 47 U.S.C. § 224(d)-(e) and, in the absence of any
evidence that the just compensation rate will ever fall outside that range, we leave for another day the
issue of what happens if it does.
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of a decision to be binding under the prior panel precedent rule, the decision must not have been
vacated or reversed by the Supreme Court--it must have survived the possibility of Supreme Court
review. Our statements about the constitutional adequacy of the process for obtaining just
compensation do not meet that test, because the Supreme Court had no occasion to address the 1ssue
in light of its holding that the pre-1996 version of § 224 did not result in a taking of a utility's
property. See FCC v. Florida Power Corp., 480 U.S. at 254 n. 8, 107 S.Ct.at 1113 n. 8 ( "Our
disposition of the takings question makes it unnecessary to review on the merits the Court of Appeals
holding that Congress may not establish standards under which the initial determination of
compensation will be made by an administrative authority subject to final judicial review.").

8. We note that the option of transferring the case to the district court for a hearing is available only
when the FCC has not conducted a formal hearing prior to issuing its rate order. See 28 U.S.C. §
2347(b)(3). Of course, if the FCC has conducted a hearing, we would expect the record available to
the appeliate court to be more complete and hence there would be less need for transferring the case
to the district court for a hearing. Any incompleteness in the FCC hearing record could also be -
rectified by a remand to the FCC.

9. We use the word "hypothetical” because the plaintiffs have not pointed to any evidence
demonstrating that the just compensation rate will ever exceed the statutory maximum rate. Their
failure to do so is significant for another reason as well. Three Supreme Court Justices have recently
questioned Salerno 's "no set of circumstances" formulation of the facial challenge standard and
suggested that a plaintiff can prevail on a facial challenge by merely showing the Act is
unconstitutional in most cases. See City of Chicago v. Morales, --- U.S. ----, 119 S§.Ct. 1849, 1858-
59 n. 22, 144 L.Ed.2d 67 (1999) (plurality op.) (Stevens, 1., Souter, J., and Ginsburg, J.); Jankiow v.
Planned Parenthood, 517U.S. 1174, 1175& n. 1,116 S.Ct. 1582, 1583 & n. 1, 134 L.Ed.2d 679
(1996) (Memorandum respecting the denial of certiorari.) (Stevens, J.). See also Florida League of
Professional Lobbyists, Inc. v. Meggs, 87 F.3d 457, 459 (11th Cir.1996) (recognizing disagreement
among the Justices concerning "how high the threshold for facial invalidation should be set.").
Because the plaintiffs have not shown the just compensation rate will ever fall outside the statutory
range, let alone that it will do so in most cases. their facial challenge fails even under the more
permissive formulation suggested by Justices Stevens, Souter, and Ginsburg.

10. As with our discussion of the first argument, we are assuming here that the just compensation rate
falls within the statutory range specified in 47 U.S.C. § 224(d)-(e) and, in the absence of any
evidence that the just compensation rate will ever fall outside that range, we leave for another day the
issue of what happens if it does.
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